NEGOTI ATED RULEMAKI NG COWM TTEE ON
THE SHARED RI SK EXCEPTI ON

M NUTES*

Cct ober Meeting
Cct ober 8-10, 1997
Washi ngton, D.C.

On Cct ober 8-10, the Negotiated Rul emaking Conmittee on
t he Shared Ri sk Exception held a negotiation session.
(See Attachnment A for a list of appointed Commttee
Menbers and their Alternates who attended the neeting.)
The purpose of the neeting was to di scuss options for
resolving the "primary issues" as revised at the

Sept enber neeting, to discuss new options devel oped for

defining “substantial financial risk,” to identify
reasons why Menbers could not concur with particul ar
proposed options, and to determ ne the next steps in the
negoti ati ons.

The neeting was noticed in the Federal Register and was
open to the public. The neeting was held in the HHS
Cohen Bui | di ng i n Washi ngton, D.C.

FI RST DAY, OCTOBER 8, 1997

The facilitators reviewed the proposed neeting agenda,
and expl ained that they had distributed copies of a

revi sed options docunent (dated 10/7/97) that is
essentially Appendix Cto the Septenber mnutes, with the
follow ng added: 1) topic nanes for the issue groups
previously identified by synbols; and 2) an option
generated at the Septenber neeting for resolving the

i ssue of whether the itens or services nust be nedical
(page 6 of the 10/7/97 version).

Exanpl es of “bad things”

In response to a request that the Commttee first discuss
factual scenarios regarding what the Commttee does not
want the exception to protect, the follow ng hypothetical
exanpl es were identified:

Exanpl e 1: In an arrangenent between an insurer and
a supplier, the supplier provides a discount to the

These m nutes were prepared by the
facilitators for the convenience of the Commttee Menbers
and shoul d not be construed to represent the official
position of the Conmttee or of any Menber on what
transpired at the neeting.
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insurer on patients enrolled in the insurer's capitated
plan in order to get Medicare fee-for-service (FFS)
patients fromthe insurer's enployer business. A
variation of this would be where a nursing hone pays a
respiratory therapy supplier a bel ow market capitation
rate for sonme services but also gives the supplier FFS
busi ness (not covered by the capitation rate). |In such
situations, even if the FFS paynent is under a fixed fee
schedul e, the arrangenent coul d increase program costs by
| eading to increased volune of FFS clains.

Exanpl e 2: A managed care organi zati on (MO
contracts with a physician-hospital organization (PHO),
whi ch then subcontracts with hospitals and doctors,
payi ng an above-average capitation rate to the doctors to
get their FFS business on the side--in effect, paying
themto keep themin the relationship, as well as to get
their patients. This is especially a concern where the
organi zati on above is owned by people down the chain

(al though may be of |ess concern for a “top” tier
organi zation with a contract with HCFA).

Exanpl e 3: The nedi cal supervisor of a hospice gets
paid by the hospice for his supervision services on a per
patient per nonth (pp/pm basis and also has a private
practice fromwhich he refers patients to the hospice.
In effect, the nedical supervisor is getting paid to
refer patients to the hospice (since what he receives is
contingent on the nunber of patients). Since the pp/pm
mechani sm arguably is a risk-sharing arrangenent,
however, it could conceivably fit within the shared risk
exception. At a mninmum it would be difficult to prove
beyond a reasonabl e doubt the intent to provide a
ki ckback.

Exanpl e 4: A nursing home has an arrangenent with a
clinical |aboratory providing for |aboratory services for
managed care patients at a lowrate; in exchange, the
| aboratory provides free goods to the nursing honme (for
exanpl e, use of conputers) and al so gets the nursing

home s FFS patients.

Exanpl e 5: An enpl oyer group health plan (EGHP)
obtains the benefit of a |ower rate on current enpl oyees
because the EGHP is also referring retired enpl oyees with
primary coverage by Medicare, for whomthe EGHP is |iable
only as secondary payor. (This becones a greater concern
as the Medicare population in EGHPs ri ses.)
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Di scussion of these exanples raised the foll ow ng
guesti ons:

. Whet her concerns about “swapping” a | ow capitation
rate for FFS business could be addressed by
requiring that the capitation rate be at fair market
val ue or that anticipated utilization rates be
prospectively set based on actuarially sound dat a;

. Whet her the arrangenents between any two parties
woul d have to be fully set out in the witten
agreenent; and

. Wet her the concern with Exanple 2 is too sweeping,
and coul d cover rel ationshi ps happeni ng by acci dent
where there is no increase in programcosts or
utilization and therefore no anti ki ckback concern.

The Commttee then broke i nto caucuses.

After lunch, Commttee Menbers reported on options being
devel oped during caucus for defining “substanti al
financial risk” using either a “nunerical” or a “non-
numneri cal ” approach.

Report on “nunerical” option for defining “substanti al
financial risk”

Comm ttee Menbers devel oping a “nunerical” option for

defining “substantial financial risk” reported that they
wer e considering proposing a regulation including the
follow ng three el enents (each of which would be an
alternative way an arrangenent coul d be protected under
t he shared risk exception):

. The first elenment/alternative would cover types of
financial arrangenents that by their nature would be
consi dered as involving substantial financial risk--
for exanple, capitation in a physician context,
percent of premum or a diagnosis-related group
(DRG) paynent.

. The second el ement/al ternative woul d cover certain
arrangenments that nmeet a nunerical standard,
determ ned according to a nethodology simlar to the
physi ci an incentive plan (PIP) rule.

. The third elenent/alternative (on which there was no
consensus in caucus, but clearly a possible
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position) would recognize the diversity in the

mar ket pl ace (such as rural v. urban) and would be a
non- nuneri cal standard |linked to actuarial soundness
and pronoting efficient utilization.

Wth each elenment, there would be sonething akin to a
saf eguard, linked to soundness of the arrangenent.

Report on “non-nunerical” option for defining “substanti al
financial risk”

Comm ttee Menbers working on a non-nunerical approach in
caucus reported that they were discussing a regulation

defining “substantial financial risk” that would have
three parts:

. An introduction that woul d di scuss the objective of
the regulation to provide a context for anyone who
wants to apply the standard and fit within the
exenpti on.

. A set of three “safe harbors” addressing risk-
sharing arrangenents based on market pl ace
experi ence:

e A process safe harbor, requiring that the risk-
sharing arrangenent is founded on a witten
agreenent including goals on coordination of
care, appropriate utilization, and inprovenent of
out cones; the population is defined (based on
size or conposition); there is a process for
nmoni toring outcones/progress; there is an
enforcenent nmechanismtied to financi al
incentives or termnation of the contract; the

risk could not be offset by a “swap” for FFS
busi ness; and the arrangenent woul d have to pass

a “l augh test” based on community standards (to
address, for exanple, an excessive capitation
anount) .

« A financial arrangenent safe harbor to protect
arrangenments that are generally recognized as
managed care (capitation, percentage of prem um
substantial fee w thholds, bonus or penalty
arrangenments, global fees, prospective per diem
rates, and DRGs), describing these with
appropriate limts so they are not disguised
shans (for exanple, the arrangenent could not be
subject to a “swap”, could not have a narrow ri sk

corridpr with rei nsurance, and woul d have to be
actuarially sound).
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e An inpact safe harbor that would evaluate on a
prospective basis (using actuarial analysis or
hi stori cal data) whether the arrangenent
i nproperly increases utilization or costs (where
an increase in services at a |l ower |evel based on
a nedi cal judgnent would not be inproper--for
exanpl e, an increase in honme health services
coupled with a decrease in unnecessary skilled
nursing facility services).

. A nmethod to anal yze any risk-sharing arrangenent

that does not fall within a “safe harbor” that would
pose a series of questions to see whether the
arrangenment would qualify for the exenption (for
exanpl e, whether the risk-sharing arrangenent is
likely to increase the utilization of itens or
services that the provider is obligated to provide).

Comm ttee Menbers involved in developing this option
expl ained that an arrangenent would be protected if it

fell within one of the “safe harbors” in the second part
of the regulation or if it qualified based on the case-
by-case analysis set out in the third part of the

regul ation. They conpared the case-by-case analysis to
the "rule of reason"” analysis used in the antitrust
policy statenent.

When asked why the need for a case-by-case analysis could

not be net through the |1 Gs advisory opinion process,
they indicated that providers entering into these
arrangenents want nore gui dance and confort at the
outset, but w thout spending the tinme and noney to go

t hrough the advi sory opinion process. They said that

t housands of new arrangenents are devel opi ng each year,
the vast majority of which will not go through the

advi sory process, and that setting up a regul atory
framework of principles on which to rely in constructing
t hese arrangenents would facilitate the novenent of the
mar ket toward managed care.

One Menber clarified that going through the anal ysis
woul d not automatically nmake an arrangenent safe (because
the parties to the arrangenent could be wong about it).
Law enforcenent representatives indicated a concern that
this could be problematic in establishing crimnal intent
si nce standards of “reasonabl eness” in such an anal ysis
appear to be the types of standards that would be in the
“eye of the beholder”. Such standards are not conducive
to proof or disproof in a prosecution, they indicated.
Mor eover, one said, the adm nistrative action of
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excluding a provider fromfederal prograns nmay not be a
viable alternative to crimnal prosecution in such
circunstances (even if the burden of proof is |ess)

since, if a provider nerely made a “m stake,” it would be
hard to establish a need to protect the program by
excl udi ng the provider.

Concerns expressed about the proposed process safe harbor
i ncl uded that sham arrangenents m ght qualify, that the
arrangenent woul d not necessarily place soneone at
substantial financial risk, and that back-end enforcenment
through term nation of the arrangenent m ght be too
renote to effect utilization.

Concerns expressed about the proposed financi al
arrangenents safe harbor included questions about how to
eval uate whether a bonus or withhold neets the goal, and
a question about whether the exclusion of narrow risk
corridors should depend on the nature of the provider.

One Commttee Menber noted that it appeared that the
financial arrangenents safe harbor conceptually is close
to the first elenment of the nunmeric approach. The

di fference, another Menber noted, is that the non-nuneric
approach woul d describe the arrangenent in narrative
ternms, rather than attachi ng nunbers.

After discussing what the caucuses were considering,
Commi ttee Menbers call ed anot her caucus that |asted for
the rest of the first neeting day.

SECOND DAY, OCTOBER 9

After the Conmttee reconvened, a caucus was again
called. The facilitators pointed out the difference

bet ween a workgroup that is forned by the Comm ttee under
Groundrule 3.b. and open to any Menber, and a caucus,

whi ch may be called by any Menber at any tinme under
Groundrule 6.f., and may be a caucus of interests that
view thensel ves as allied around a particul ar issue or
matter. The facilitators also noted that Goundrule 2.e.

provi des that a Conm ttee Menber or that Menber s
alternate nust attend each neeting and that attendance
wi |l becone increasingly inportant as options are
refined.

Bef ore Menbers went into caucus, it was nentioned that
there were two issues related to defining substanti al
financial risk that needed to be addressed: the
tier/organi zation issue, and the issue of whether the
exception covers all, none, or only part of any itens or
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services for which the individual or entity may be
rewar ded.

More fully devel oped “nunerical” option for defining
“substantial financial risk”

Menbers working in caucus on a “nunerical” option for
defining “substantial financial risk” presented a report

on their progress, outlining the “big picture” proposal
they are continuing to refine. The outline of the
proposal is in Attachnent B and retains the three

el enents described the first nmeeting day, each of which
woul d be an alternative way of qualifying for the
excepti on.

In presenting the first elenent/alternative (see
Attachnent B at page 6), the proposers noted that--

- the list of arrangenents in the first
el enent/al ternative should not be construed as
exclusive at this point since it is just an attenpt
to get a | oose consensus on concept;

- “case rate” would be defined as sonmething simlar to
a DRG but not based on diagnosis (for exanple, it
m ght be a hospital rate based on treatnent, where
there is a fixed dollar anmount paid regardl ess of
| ength of stay);

- percent of prem um would be an anount that is a
certain percent of an anobunt paid to an upstream
contractor (for exanple, 40% of a capitation rate
paid to a Medicare contractor);

- the group was not yet sure whether to include the
stop-loss qualifier and maybe it is unnecessary if
the stop-loss market itself provides assurance that
excessive stop-1oss could not be obtained; and

- a protection under a DRG system for “outliers” would
general ly be considered a reasonabl e stop-1oss
protection.

In presenting the second el enent/alternative (the percent
of risk fornmula set out in Attachnent B at page 7), the
proposers noted that--

- this elenent was discussed in the context of
physi ci ans/ physi ci an groups, but could apply to
ot hers as well;

- t hey had di scussed using 10% as the percent of risk
required to qualify, but had not reached consensus
on this;

- the potential upside gain used in the nunerator of
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t he percent of risk calculation would include only
those incentives tied to utilization, not incentives
tied to sone other criterion (although there m ght
be a provision requiring that the arrangenent
include quality incentives; and

- t hey considered using risk corridors, but need to
explore that issue nore.

The follow ng explanati on of how to cal cul ate the percent
of risk was given

|f a physician is entitled to receive 100 units of
paynment, but 10 units are withheld until the end of
the year, the base pay is 90 units. Even if there
is an opportunity for a bonus at the end of the
year, the base pay is still 90 units. |[If thereis a
possibility that the physician m ght have to pay
noney at the end of the year to cover a risk pool
deficit, this potential obligation is not calcul ated
into the base pay. |In identifying the potenti al
upside gain, all dollars based on utilization or
costs woul d be estinmated, using a reasonable

anal ysi s based on projected cost, utilization, and
distribution. |If it is expected that the 10-unit

wi t hhol d woul d be returned plus a bonus of 5 units
gai ned, the potential upside gain would be 15. The
percent of risk would be cal cul ated by dividing 15
(the potential upside gain) by 90 (the base paynent
anount), which equals about 16%

The proposers expl ained that the percent of risk fornula
differs fromthe PIP cal cul ati on because:

. Under the PIP rule, risk is nmeasured by theoretical
gain or loss. |If a physician is entitled to a bonus
and the contract does not limt the bonus, so
theoretically the physician could triple his/her
income if there was no hospital utilization, HCFA
woul d consi der that the potential gain would be the
triple income figure. The concern was that this
woul d nmake it easy for providers to “gane” the
systemby artificially inflating the anount of risk.

In tal king about upside gain, it is better to use a
reasonabl e projection.

. The denominator in the PIP rule is total
conpensation, which is different fromthe base

paynment (essentially a “guaranteed amount”). The
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base paynent approach is sinpler.

. The base paynment anmount does not factor in
unquanti fi abl e downside ri sk anmounts, since those
anounts are fairly subjective

The concern was expressed that, if the base paynent
approach does not recogni ze potential downside loss, it
woul d not recogni ze situations where that risk is
substantial, for exanple, where a hospital m ght be
required to fund a risk pool deficit at the end of the
year. It was noted that sone arrangenents limt the
l[tability for funding a risk pool deficit, but others do
not. Some Menbers expressed the opinion that liability
for funding a deficit in a risk pool is no nore

t heoretical than a bonus.

Anot her concern was whet her the cal cul ati on of upside
gain is restricted to limts on utilization or could take
into account bonuses for appropriate |evels of
utilization, such as a bonus tied to imunization |evels.
The proposers indicated they had not yet decided this.

The proposers noted with respect to the third
element/alternative (see Attachnent B at page 8) that--

- this part of their proposal is the | east devel oped
but the nost closely linked to the non-nunerical
appr oach;

- t hey thought there may be circunstances not covered
by the first two elenments (for exanple, rura
communities or rates such as prospective per diem
rates) where a lower level of risk mght still be
consi dered substanti al ;

- the idea would focus on incentives that an actuary
experienced in setting managed care rates would
recogni ze as adequate to pronote effective,
appropriate utilization;

- there was no consensus on whet her an opini on by
soneone ot her than an actuary woul d be accept abl e;
and

- there are remai ning i ssues on what the person would
certify to.

More fully-devel oped non-nunerical option for defining
"substantial financial risk"” and di scussion of "no swap"

After lunch, proposers of a non-nunerical option for
defining substantial financial risk, reviewed their
proposal, which is outlined in Attachnent B.
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Essentially, the option contains the three parts

descri bed the previous day, except w thout the concept of
actuarial soundness in the financial arrangenents safe
harbor. Since this concept is inherent in the
definitions of what would be protected, the proposers

i ndi cated, they focused on the “no swap” protection. In
addition, they noted, they feel there are extant
definitions of these arrangenents that can be relied on.
They noted that they had not done further work on the

i npact safe harbor, had just started to work on the

met hod of analysis for the third part of the regul ation.

The proposed provision to address the “no swap” concern
woul d state that paynments under the witten agreenent
must not be calculated with reference to conpensation
bet ween the organi zation and the individual or entity
that result in increased paynents being clained froma
Federal health care program This led to a | engthy

di scussi on of whether the inportant criterion should be

1) whether a “swap” deal (you give ne this for that)

woul d i ncrease costs to a Federal health care program or
2) whether there was any express or inplied agreenent
that one deal is contingent on another deal. Law
enforcers indicated they woul d not be confortable with
any deal that used governnent patients as a bargaining

tool and that they would judge a “swap” by intent. They
said that all parts of a package nust be commercially
reasonable. A capitation rate could not be based on the
profits on other deals. Wether an insurer could say
that it would not do business with a provider on an

i ndi vi dual product, but only if the provider signed up
for the MC, FFS, and PPO products, m ght depend--this
type of channeling could be used to extract a price.

Provider and health plan representatives indicated a
concern that the | aw enforcenent approach woul d prohibit
arrangenments that are common in the marketplace and do
not lead to increased costs of the federal prograns. An
exanpl e di scussed was that an insurer mght offer to a
group of doctors treating only AIDs patients a capitation
rate that would be considered reasonable in the
particular State, but too |ow for AlDs patients, and
coul d be accepted by the doctors only because the insurer
woul d al so give thema | arge popul ati on of FFS patients

t hrough the insurer s PPO

Sophi sticated providers, one Menber said, |ook at the m x
of reinbursenent and nmake deci si ons based on known

vol umes on rei nbursenent types and on the margins rel ated
to multiple deals. Moreover, sone Menbers said, HCFA and
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sone States require that providers serve conmerci al
enrollees as well as program patients, and a State m ght
make coverage of State enpl oyees contingent on acceptance
of Medicaid recipients as well. Not all of these

arrangenments woul d have the “renunerati on” necessary to
constitute a kickback, the |law enforcers said, but nerely
because an arrangenent is conmon, this does not nean it
shoul d be protected.

The follow ng provision fromthe |1G regul ati ons was
of fered by a provider Menber as possibly addressing the

“no swap” concern:

: the contract health provider nmust not claim
paynment in any formfromthe Departnment or the State
agency for itens or services furnished in accordance
with the agreenent except as approved by HCFA or the
State health care program or otherw se shift the
burden of such an agreenent to the extent that

i ncreased paynents are clainmed from Medicare or a
State health care program

42 C.F.R 1001.952(m(1)(i). It was noted that this
provision was witten nore broadly in the proposed rule
and narrowed in the final rule.

There was no consensus on whet her adopting this provision
woul d address the “no swap” concern.

Di scussi on of differences between the two opti ons

The Comm ttee then di scussed differences between the two
options for defining substantial financial risk, with
sone Menbers questioning why the concept of actuari al
soundness had been dropped in the non-nunerical option.
The response was that the concept would be incorporated
into the definition in a narrative way. One proponent of
the nunmerical option noted that the types of paynents
covered in the first elenment/alternative of that option
would work only if they were built on an actuarial basis,
but that an actuarial opinion would not be required.

One Menber expl ai ned why “gl obal fees” were not i ncluded
in the nunerical option: if a global fee is really a
“bundl ed fee,” it could be a disguised kickback (although
a flat rate for OB/ GYN services could be okay).
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In response to a question about the non-nunerical option,

one Menber described a “substantial fee withhold” as a
fee withhold that is |arge enough to influence the
practice pattern of the provider. He explained that they
wanted to recognize that different providers have
different thresholds. It was noted that criteria would
be needed for determ ning determ ne whether a fee

wi thhold is “substantial” (large enough) and that there
have been sone advisory opinions that | ook at this
guesti on.

A bonus was described as a situation where there is no

wi thhold of a portion of provider fees, but where a pool
is created that providers can access when they neet a
predeterm ned utilization budget or quality nmeasure. The
bonus m ght be an aggregate anount, tied to performance
of the whol e network, not just individual performance.
Questions were rai sed about whether a bonus tied to
quality neasures and not to utilization would neet the
goal of the exception, or could be a subterfuge (a way to
cover up additional noney that the provider would be
assured of receiving). One Menber noted that utilization
can affect bonuses in two ways in nost arrangenents with
which she is famliar: by increasing the size of the pool
to be distributed and when distributing the pool.

Since a quorumwas no | onger present, the Commttee

adj ourned at about 4:00, after requesting that the
facilitators type up an outline of the options discussed,
so that the two options could be nore easily conpared.

TH RD DAY, OCTOBER 10

In the norning, the facilitators distributed a typed
outline of the two options for defining substanti al
financial risk presented over the previous two days
(Attachment B), asking Menbers to point out any

i naccuracies. The Commttee then discussed the day,
deciding to adjourn at 1:00, but to work through | unch.
The Comm ttee al so di scussed whet her to reconsider the
request by MM Inc. to nmake an oral presentation to the
Commttee to supplenent its witten statenent dated
Septenber 22, 1997, which had been distributed to the
Commttee. In light of Commttee concerns regarding the
remaining tinme to achi eve consensus, the Commttee again
concurred that MM Inc. would have the same opportunity
to sign up for an oral statenent accorded to the rest of
the public. (No one signed up to nmake an oral statenent
at this neeting.)

After a prelimnary discussion on the next steps toward
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defining substantial financial risk, the Commttee
decided to discuss related issues first.

Di scussi on of tier/organi zati on i ssues

The Comm ttee then discussed the tier/organizations
i ssues starting on page 1 of the 10/7/97 revised options
docunent. The Commttee reviewed the definition of

“heal th plan” at 42 CFR 1001.952(1)(2), which is one of

the options for defining “organi zation” for purposes of
the second prong of the exception. The |G representative

clarified the 1 Gs current interpretation of the
definition of “health plan,” indicating that--

- an entity that signs a Medicare+Choice contract with
HCFA woul d be covered except for an unrestricted FFS
pl an or a nedi cal savings account plan;

- under subsection (i) the entity nust have an
agreenent w th HCFA; and

- a provider agreenent with HCFA woul d not qualify.

Hospital representatives questioned why an arrangenent
bet ween a PHO and a Medi care section 1876 contractor

woul d not be covered since the definition of “health

pl an” refers to an agreenent “approved by” HCFA, an
arrangenent with a PHO woul d be included in the risk

contract with HCFA, and HCFA woul d be | ooking at the “big
picture.” One questioned whether it nmakes sense to use

the “health plan” definition since this definition is

al ready included in the regul atory safe harbors and there
woul d be no need for the statutory exception if Congress
did not intend to cover arrangenents not already
protected. Another noted that there is no indication in

the statutory exception that an “organi zation” is limted
or nust be the top tier contractor.

The 1 G representative expressed concern with any
definition that would I et an organi zation be free-
floating (not part of an overall managed care plan) and,
for exanple, would protect an arrangenent between a
nursing home and a therapy provider. The rationale for
[imting the definition of organization, he said, is that

it is related to “eligible organizations” under section
1876.

There are two ways to exam ne the issue, according to one
Menber: 1) anal yze the | anguage of the statute (what did
Congress nean?); and 2) | ook at the environnent (what
makes sense?). The reality, he said, is that the vast
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majority of the risk sharing arrangenents as to provider
contracts are not at the first tier, but further
downstream This led to a discussion of whether bottom
tiers could be protected if there is risk at the top and
risk sharing along the way. The I G representative

i ndi cated that he was not prepared to answer “yes”, but
that the 1G and DQJ were still discussing this question.
If there is no risk above, the primary concern is the

“swap” question. \Wether “swap” is a concern for an EGHP
m ght depend on whether the MCO or the provider bills
FFS, one Menber said. Another said that the concern
about an EGHP is a PPO plan where the enpl oyer gets a
cheaper rate on enpl oyees because he is delivering

Medicare retirees (a “pull through” issue).

One Menber questioned whet her arrangenents downstream

froma States contract with a County woul d be protected,
and was told that this would depend on how the Conm ttee
resolves the tier question.

Some Menbers expressed concerns about requiring risk
above, including that the statute does not require it and
that hospitals and doctors could not then qualify for the
exception if they were in a region wthout a certified
health plan. One Menber said the starting point for

defining an “organi zati on” should be what is “non-
eligible.” He read the section 1876 definition of
“el i gi bl e organi zati on” and proposed basically the
followi ng option for defining “organization”:

a public or private entity organi zed under the | aws
of any State which provides health care services

[ but does not have to provide all services that an
"eligible organization" mnust provide].

The Comm ttee then di scussed whether they could identify

any risk arrangenents that woul d not be “downstreant from
anot her risk arrangenment that they would want to protect.
The following were identified as possibly being such
arrangenent s

an enpl oyer plan in which there is risk-sharing for
nost enpl oyees, even though downstream paynents are
on a FFS basis where Medicare is primary--the risk
sharing is nmeani ngful because nost dollars are paid
by the enpl oyer; and

a HCFA contractor paid on an FFS basis paying a
capitation paynent to a group nenber.
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The Commttee then clarified that there are now four

options for defining “organization”™ 1) only first tier;
2) any contracting tier; 3) any contracting tier where
risk flows through fromthe top; and 4) any contracting
tier where there is risk at the top, even if it does not
fl ow t hrough

Consensus was not reached. Committee Menbers agreed to
try to identify whether there are any additional
arrangenments that should be protected that would not be
protected if option 3 were adopt ed.

Di scussi on of options for issues on what itens and
services are covered

The facilitators reviewed the follow ng categories of
itenms or services, as clarified at the Septenber neeting
(page 5 of the 10/7/97 revised options):

Category 1. Those the individual or entity provides
directly by enpl oyees.
Category 2. Those the individual or entity is
financially responsible for (including subcontracts if
the individual or entity pays the subcontractor, the MCO
pays the subcontractor on behalf of the individual or
entity, or the subcontractor is paid by reinsurance the
i ndi vidual or entity has obtained).
Category 3. Those for which the individual or entity
does not receive paynent but for which the individual or
entity may be rewarded:
Subcategory A. Those where there is a close
rel ati onshi p between the conpensation the individual
or entity receives and particular itens or services.
Subcat egory B. Those where conpensation is tied
collectively to efficiencies.

At the Septenber neeting, the Commttee reached consensus
that the itens and services in Categories 1 and 2, as
descri bed above, are covered by the phrase "obligated to
provide". Options for resolving the remaining issue are
to include all of Category 3, exclude all of Category 3,
or to include Subcategory A, but exclude Subcategory B.
(The distinction between Subcategory A and Subcategory B
was ultimately explained as follows, in the context of an
HMVO physi ci an i ncentive plan: There woul d be a cl ose
rel ati onshi p between the conpensation and particul ar
itens or services if the panel of doctors whose risk is
collectively considered is small--for exanple, a group of
10 doctors. As the nunber of physicians who share in the
risk increases, dilution occurs. Subcategory B would
start at the undefined point where there is a di mnished
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effect on utilization.)

A “nunerical ” caucus nenber indicated that that group
recommended that all of Category 3 be included and that
this was reflected in what would be included in the

“potential upside gain” (the nunerator of the percent of
risk calculation). It was clarified that including
rewards for Category 3 item services in the nunerator
woul d not require including anything different in the
denom nator, since the denom nator is defined as the base
paynment anmount received during the year (the guaranteed
anount, not counting any risk-based distribution). It
was further explained that this denom nator was chosen
since, according to an actuary consulted by the caucus,
that is the anmount that is the frame of reference for the
provi ders, who think about what noney m ght they get in
addition to that.

Some Menbers noted that the statutory | anguage “obli gated

to provide” in the second prong of the exception could be
considered to enconpass referrals nmade by a physician
because, a physician is required to make referrals: for
exanple, if a patient is having a heart attack, the
physi ci an nmust send the patient to a hospital.

The 1 G representative noted that the | anguage of the
statute clearly covers Categories 1 and 2, but does not
clearly cover Category 3 although they understand that
not covering Category 3 is problematic regardi ng how
physi ci ans are conpensated. He asked Conmittee Menbers
whether this is just a physician problem

A hospital representative said that hospitals pay
remuneration to physicians to affect referral patterns
and woul d want these arrangenents protected. A nursing
home representative said that she would need to explore
whet her Category 3 would relate to arrangenents
downstream from an SNF that accepts a per diemor parti al
cap. A pharmacy representative indicated that pharnacies
may get a bonus for providing certain extra services such
as making sure a patient takes a nedication properly or
gets a prescription refilled, where the bonus is for
overall patient wellness at the end of the year and could
be a collective bonus. Another Menber noted that a
hospital DRG rate for cardiac patients would not include
cardiac rehabilitation provided by physical therapists,
but a hospital arranges for these services.

The facilitator asked whether there was still an issue
regardi ng whet her the services needed to be “nedically
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necessary”. The Commttee reached CONSENSUS to drop this
as an i ssue.

Next step in the negoti ati ons

The Comm ttee Menbers then di scussed various options for
how to nove the negotiation process forward, in |ight of
the fact that there are only two schedul ed neetings left,
Wi th no guarantee that nore will be schedul ed. They
noted that they needed to consult with their constituents
regardi ng the options presented and to obtain further

i nformati on about what they would want to protect that

m ght not be protected by certain options.

They agreed that those who wish to share with others the
i nput they receive fromtheir constituents regarding the

options for resolving how to define “substanti al

financial risk” will do so either by participating in a
caucus by tel ephone on Novenber 7 from 10:00 a.m to noon
or by transmtting the information through another Menber
who participates. The facilitators will send Commttee
Menbers instructions on how to connect to the conference
call. Any Menber or caucus of Menbers w shing to use the
information to devel op a new option (such as a hybrid) or
to refine one of the two existing options should submt
the option to the facilitators by a date to be set in the
conference call. The new options will then be sent to
Comm ttee Menbers before the Novenber neeting.

Next Meeti ng

The next neeting will start Novenber 19 at 9:00 a.m and
go until 5:00 p.m on Novenber 21. The neeting wll be
held in roons 383 and 385 of the Hall of the States at
444 North Capitol Street, Washington, D.C. (near Union
Station). The Commttee will continue discussing options
for resolving the remaining primary issues. In addition,
there may be a presentation on reinsurance (to be

di scussed in the Novenber 7 call), and Commttee Menbers
may try to have actuaries present to assist the

Comm ttee's deliberations.
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ATTACHVENT A - LI ST OF PARTI Cl PANTS

Comm ttee Menbers present for part or all of the neeting:

Cheryl WMatheis, Anmerican Association of Retired Persons
Candace Schal l er, American Association of Health Pl ans
Ken Burgess, Anmerican Health Care Association
Mary R Grealy, American Hospital Association
Edward B. H rshfeld, Anerican Medical Association
Brent MIler, Anerican Medical G oup Association
Susan E. Nestor, BlueCross BlueShield Association
Charl es P. Sabatino, Consumer Coalition for Quality
Health Care
M ssy Shaffer, Coordinated Care Coalition
Laura Steeves CGogal, Federation of Anerican Health
Syst ens
Eddie Allen, Health Industry Manufacturers Associ ation
Kyl anne Green, Health Insurance Association of America
Stephen M Spahr, National Association of Medicaid Fraud
Control Units
Karen A. Mrrissette, Departnent of Justice
Don Brain, |1 AA NAHU NALU

Al ternates substituting for Commttee Menbers:

Marjorie Powell, PhRVA
Brent Philips, TIPAAA
Jenni f er Goodman, NASMD

Al ternates attending and/or substituting for Conmmttee
Menber for part of the neeting:

Mark Joffe, AAHP; Elise Smth, AHCA;, Kathy N no, AMA
Mary L. Kuffner, AMGA; Julie Sinon M|l er, BCBSA

Jonat hon M Topodas, CCC, Bob Wallace, DQJ; Thonas
Bruderl e, NAHU, Dougl as Guerdat, BCBSA; Kathl een Fyffe,
HI AA.



